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Stockholders Derivative Actions 


The New York Supreme Court, Appellate Division, Sec- 
ond Department, on February 2, 1934, decided in Dresdner 
et al. v. The Goldman Sacks Trading Corporation, et al., revers- 
ing to that extent the orders and judgments below, that a 
second independent stockholders derivative action may be 
brought (in the courts of the same state) which is basically 
the same as another such action previously brought by other 
stockholders, and so that a motion to dismiss the second 
action based on an absolute legal right, rather than as a 
matter in the exercise of the court’s discretion, will not be 
granted. The right of stockholders to bring a derivative 
action is not to be circumscribed by the sheer rule of chron- 
ology. This is no bar to a finality to litigation since a judg- 
ment when obtained is a bar to other actions. And the court 
thinks, as of course, that these similar derivative actions 
“should not run independently, but the parties in all should 


unite by consolidation”, and the way is left open for such 
consolidation here. 
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For Instance 
New York 


Corporation lawyers make a‘mis- 
take if they think of The Corpo- 
ration Trust Company as being 


for their service in domestic cor- 


poration matters only in Dela- 


ware, and in other states only in 
FOREIGN corporation matters. 


This organization is 
equipped to assist lawyers 
in all corporation matters 
in all states. 

Take New York as an 
example. 

Corporation matters to 
be handled at Albany may 
be turned over to The 
Corporation Trust Com- 
pany, and even for law- 
yers right in the state and 
familiar with the state 
procedure in every re 
spect, the saving of time, 
bother and minor uncer- 
tainties will more than 
justify the small cost of 
such services. 

The Albany agent of 
The Corporation Trust 
Company gives personal 
handling to such matters, 
with all the directness, 
speed and certainty that 


only experienced personal 
handling contributes—and 
with the added effective- 
ness and saving of time 
that comes from ability to 
have special instructions 
telephoned or information 
telephoned back. 

Hundreds of New York 
lawyers save time for 
their clients and bother 
for themselves by putting 
through The Corporation 
Trust Company inquiries 
as to availability of cor- 
porate name: filing of 
certificates of incorpora- 
tion or amendments; in- 
quiries as to status of cor- 
porations in various state 
departments; certified cop- 
ies of documents; in- 
quiries for information 
from various state de- 
partments. 


The Corporation Trust Company is an 
organization for service to attorneys in 
all corporation matters for al] states. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed regu- 
larly, postpaid and without charge, to lawyers, accountants, 
corporation officials, and others interested in corporation matters, 
upon written request to any of the company’s offices (see next page). 

When it is desired to preserve the Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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zation at Washington, this company 
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It does not follow that because 
a foreign corporation is present 
and doing business in a state so 
as to subject it to service of proc- 
ess and the jurisdiction of the local 
courts, it is likewise present and 
doing business in that state so as 
to require its qualification as a for- 
eign corporation doing an intra- 
state business. True, in each case 
there must be a more or less con- 
tinuous course of business and 
manifestation of presence in the 
state, but for the purposes of juris- 
diction the business done may be 
entirely of an interstate nature, 
while the statutes relating to quali- 
fication apply only to intrastate 
business, providing penalties for 
doing such business before com- 
pliance. To make the qualification 
statutes apply to interstate busi- 
ness would be an unconstitutional 
interference therewith. In other 
words, “doing business” sufficient 
to bring a corporation within the 
jurisdiction of the local courts, 
does not mean that the corporation 
must maintain such a relation to 
“doing business” as to bring it 
within the statutory provisions re- 
quiring a license. 


There is no precise test of the 
nature or extent of the business 
which must be done in either case, 
(each case being determinable from 
its own peculiar facts and condi- 
tions) but enough must be done 
to allow the court to say that the 
corporation is present in the state; 
and the fact that the business is 
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interstate in character does not 
give the corporation local juris- 
dictional immunity. 


A leading, case on the question 
of jurisdiction is that of /nterna- 
tional Harvester Company v. Ken- 
tucky, decided by the United States 
Supreme Court, (234 U. S. 579). 
In that decision the court said— 


“We are satisfied that the pres- 
ence of a corporation within a 
State necessary to the service of 
process is shown when it appears 
that the corporation is there carry- 
ing on business in such sense as 
to manifest its presence within the 
State, although the business trans- 
acted may be entirely interstate in 
its character. In other words, 
this fact alone does not render the 
corporation immune from the ordi- 
nary process of the courts of the 
State.” 


Nevertheless, perhaps, the facts 
in a jurisdictional case may be 
such as to make it quite apparent 
that the corporation is “doing busi- 
ness” in the state for any and all 
purposes, although only the ques- 
tion of jurisdiction is decided. If 
it can be determined in any case, 
under all the facts and circum- 
stances, that the corporation is en- 
gaged in carrying on intrastate 
business,—the basic element un- 
derlying the application of the 
qualification statutes,—then com- 
pliance with the provisions of such 
statutes is the only safe procedure 
to follow. 
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Domestic Corporations 


California. 


Representative action may be brought by stockholder who was 
not such at time of acts to which complaint is directed. This is a 
representative action brought by a stockholder on behalf of his 
corporation alleging fraud, its directors refusing to bring suit. The 
California District Court of Appeal, First District, Division 2, af- 
firms the judgment below for the defendants. Certain contentions 
raised were disposed of by the court as indicated by that which 
here follows. “If the right to maintain the action is barred as to 
the corporation by the statute of limitations, neither the corporation 
nor a stockholder in its behalf, irrespective of when he became such, 
can maintain it. The fact that a stockholder is the nominal plaintiff 
does not in any manner enlarge the rights and remedies of the action. 
But, where the cause of action exists in favor of the corporation, a 
stockholder thereof may maintain it even though he acquired his 
shares after the fraud complained of.” Earl et al. v. Lofquist et al., 
27 P. (2d) 416. Leo E. Anderson and Meserve, Mumper, Hughes & 
Robertson, all of Los Angeles, for appellants. Earle K. Stanton, of 
Los Angeles, and M. R. Van Wormer, of San Luis Obispo, for 
respondent. 


Delaware. 


Right of receivers of Delaware corporations to maintain certain 
actions in any jurisdiction. Action here, in the United States Dis- 
trict Court, S. D. of New York, removed from the New York 
Supreme Court, is by receivers of a Delaware corporation, appointed 
by the United States District Court for Delaware, against a Wiscon- 
sin corporation, on a note and for services rendered by the corpora- 
tion in receivership to the other. Motion to dismiss on ground, 
among others, that the receivers are without capacity to sue in the 
New York district. The court denies the motion concluding that 
the locus standi of the receivers cannot be successfully challenged 
since both causes of action arose after their appointment, and 
“Because under Delaware law, section 3884 (section 41 of the act) 
of the Revised Code of Delaware of 1915, of which I am required 
to take judicial notice, receivers of a Delaware corporation are 
‘without any act or deed’ vested with title to all property thereof 
save real estate situated outside of Delaware. Thus as assignees 
by law of the corporate assets to the extent noted they are entitled 
to maintain such an action as this in any jurisdiction. It becomes, 
therefore, unnecessary to consider the interesting question whether 
a Federal court should in a removed case adopt the doctrines of 
comity observed in the New York state courts towards receivers 
appointed in other states.” Morris et al. v. Wisconsin Hydro Electro 
Co., 4 F. Supp. 991. Simpson, Thatcher & Bartlett, of New York 
City, for the motion. Miner W. Tuttle, of New York City (Melvin 
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G. Palliser and William C. Gehring, both of New York City, of 
counsel), opposed. 


Notice to its registered agent is notice to a corporation. Default 
decree here (to re-assign certain patents, etc.—details are not neces- 
sary); defendant petitions now for leave to file a bill of review, 
after consenting to dismissal of its original petition (two years 
before), to be allowed to answer the bill and defend the same on the 
merits on the ground that it had never in fact received notice of the 
suit. The Court of Chancery of Delaware denies leave. On the 
question of notice the court says: “The decree was a default decree, 
obtained after service of the subpoena on the petitioner’s registered 
agent. It is claimed that the registered agent never forwarded notice 
to the petitioner, and that the petitioner was therefore in ignorance 
of Crites’s suit against it. If that be so the petitioner was exceed- 
ingly unfortunate in the selection of its registered agent. The law, 
however, provides that service upon a corporation’s designated agent 
is sufficient service upon the corporation. It would contribute to 
the insecurity of judgments and decrees and encourage all sorts 
of conceivable difficulties in the conduct and conclusion of litigation 
against corporate defendants if the courts were to relax from the 
firmness of view, that service of process upon the agent, selected by the 
corporation to act for it for that purpose must be taken as conveying 
notice to it of the institution of the suit. Of course a case of fraud 
might be shown which would warrant the questioning of such 
service. But no fraud in the service is intimated in the present case.” 
Crites v. Photometric Products Corporation, 169 A. 164. Horace G. 


Eastburn, of Wilmington, for the corporation. John B. Hutton, of 
Dover, for Crites. 




















































































Michigan. 





An optician corporation may employ optometrists. “Information 
in the nature of quo warranto by the Attorney General to oust 
defendant (a corporation) from employment of licensed optometrists 
who serve customers while employed by it.” The Michigan Su- 
preme Court affirms the judgment below for the defendant. The 
State claimed that the purposes set forth in the defendant’s articles 
of association do not include such service, and that “the law pro- 
hibits it from operating an optometric department”. After noting 
that one of the charter purposes is to “carry on the business of 
optician and dealer in optical goods and allied lines”, the court says: 
“Defendant employs optometrists in connection with its sale of 
optical goods. The employment of an optometrist in connection with 
the sale of optical goods by defendant is a natural and proper exten- 
sion of its authorized service and is not ultra vires.” Voorhies, 
Atty. Gen. v. Kindy Optical Co., 251 N. W. 343. Patrick H. O’Brien, 
Atty. Gen., and Walter A. Kirkby, Asst. Atty. Gen., for appellant. 
Ben H. Cole, of Detroit, for appellee. Lucking, Van Auken & 
Sprague and Philip D. Dexter, all of Detroit, amici curiae. 
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Minnesota. 


Corporation as party defendant in action by minority stockholder 
against controlling directors and officers. The per curiam extract 
(Supreme Court of Minnesota) here quoted serves sufficiently for 
present purposes. “The complaint sets up no cause of action against 
the corporation and asks no relief against it. The corporation stands 
practically in the same position as if it were the plaintiff. The action 
is for the benefit of the corporation and its stockholders. It is 
brought by plaintiff, as a stockholder, because the two individual 
defendants being in control of the corporation, it would be futile to 
ask or attempt to have them bring an action against themselves, 
by the corporation. The corporation is a nominal party only. It 
was properly joined as a party for the protection of the defendants, 
so that when final judgment herein is entered the two individual 
defendants may be thereby protected from a second suit on the same 
causes of action brought by the corporation, in case the control of 
the corporation should pass from these two defendants into the 
hands of others. But that does not vest in the corporation the right 
to here step in and, by answer, attempt to defeat what is practically 
its own suit and causes of action. Nor have the two individual 
defendants, in control thereof, any right to use the corporation for 
any such purpose or to impose on the corporation the burden of 
fighting their battle.” Order affirmed striking out the affirmative 
defenses pleaded in the corporation’s separate answer to the com- 
plaint. Myers v. Smith et al., 251 N. W. 20. John P. Kyle, of St. 


Paul, for appellant. Grimes & Toensing, of Minneapolis, for re- 
spondent. 


New York. 


Owner of a stolen stock certificate of a Maine corporation entitled 
to recover from one who has taken it without notice of the theft in 
ordinary course of business. A certificate of stock in a Maine cor- 
poration owned by a brokerage firm was stolen from its messenger; 
insurance company paid the loss, a new certificate being then issued 
to it. Later the stolen certificate (altered and forged) reached the 
hands of another broker; on presentation to the transfer agent for 
transfer to name of second broker such was effected, thus resulting 
in an over-issue. When this was discovered demand was made on 
insurance company for return of the certificate issued to it; return 
was made. Insurance company then demanded of second broker 
the certificate issued to him, or its equivalent. Refusal; this action 
followed against second broker (others were then impleaded) for 
conversion. The courts below found for plaintiff on the issue of 
conversion but decided that the stolen certificate when received by 
the second broker was without value as the new certificate then held 
by the insurance company evidenced the real ownership of the stock. 
Judgment for 6 cents damages was rendered in favor of plaintiff, and 
.a like amount in favor of the second broker against those impleaded. 
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The New York Court of Appeals holds that it is conclusively shown 
by the sequence of events that the stolen certificate had value when 
received by the second broker, and directs that judgment be modified 
by directing judgment in favor of plaintiff to the full value, with a 
like judgment over against the impleaded defendants in favor of the 
second broker. The court says, after its declaration that the stolen 
certificate had value when received by the second broker: “This 
action is governed by the common law which entitled the owner of 
a stolen stock certificate to recover from one who had taken it 
without notice of the theft in the ordinary course of business. The 
rule has not been changed under the facts in this case, by article 6 
of the Personal Property Law (Uniform Stock Transfer Act) which 
provides that, under certain circumstances, the delivery of a certifi- 
cate of stock may transfer title, though made by one having no 
right to possession or authority from the owner to make the trans- 
fer. That statute applies only to certificates of stock of a corpora- 
tion organized under the laws of this state, ‘or of another state whose 
laws are consistent with this act’”—and Maine has no such statute. 
United States Fidelity & Guaranty Co. v. Newburger et al., 263 N. Y. 
16, 188 N. E. 141. William J. McArthur, of New York City, for 
plaintiff-appellant. Donald A. Gray, Oscar R. Houston, and G. 
Arthur Blanchet, all of New York City, for defendants-appellants 
and respondents. Edward A. Coleman, of Astoria, L. I., for de- 
fendant-respondent Louisa Kohl. 


On the authority of the president of a corporation to employ coun- 
sel for a special purpose. A member of a law firm was for a period 
of about ten years general counsel for a corporation, the retainer 
covering “all legal work of a routine and general nature, exclusive 
of litigation, out-of-town, and out-of-the-ordinary services.” When 
the relationship terminated there was due the lawyer a small amount 
under the retainer. This is an action brought to recover such sum 
and additionally an amount for special services rendered at the re- 
quest of the president of the corporation in connection with the 
drafting of plans for a contemplated consolidation of the corporation 
with another company. The trial court adjudged recovery for both 
items; the New York Supreme Court, Appellate Division, modified 
the judgment by disallowing the special item, seemingly, says the 
New York Court of Appeals, on the ground that the president was 
without authority to employ the plaintiff for the special services 
rendered. The Court of Appeals restores the original judgment, 
saying: “In this case, even assuming that the question of the im- 
plied power of the president was a mixed question of law and fact, 
we think the Special Term was well within its rights when it drew 
the inference that the president possessed the authority to make a 
contract for the special services in question.” Twyeffort et al. v. 
Unexcelled Mfg. Co., Inc., 263 N. Y. 6, 188 N. E. 138. Warren G. 
DuBois and Frank H. Twyeffort, both of New York City, for ap- 
peilants. Henry K. Heyman and Norbert Heinsheimer, both of New 
York City, for respondent. 
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Pennsylvania. 


Ordinary business corporation not authorized to guarantee the 
payment of the debt of another. It will be sufficient to say that a 
corporation agreed to finance the building of an apartment house 
for another corporation on the furnishing of a completion bond; 
application for bond was made to an indemnity insurance company; 
the latter insisted on being indemnified against loss; a lumber com- 
pany, which was to furnish the lumber for the apartment house, 
joined in the agreement of indemnity; the bond was furnished; 
abandonment of the project long before completion. The indemnity 
company settled with the financing company, and brought action 
in assumpsit against the receiver of the lumber company. Verdict 
for plaintiff ; from a judgment for defendant non obstante veredicto 
plaintiff appeals; the Supreme Court of Pennsylvania affirms, hold- 
ing that the contract entered into by the lumber company is ultra 
vires. The court says: “We have held to the principle that the 
law will not sanction the effort of a corporation to divert its capital 
to a different purpose from that fer which it was created or to risk 
it in guaranteeing the obligations of another.” “The mere fact that 
a contract of guarantee may increase its business, or indirectly re- 
sult in profit to it, does not authorize an ordinary business corpora- 
tion to guarantee the debt of another.” Globe Indemnity Co. v. 
McCullom, 169 A. 76. Frank K. Willmann, James J. Burns, Jr., and 
Frank R. Sack, all of Pittsburgh, for appellant. A. L. Petty, H. F. 
Stambaugh, Ralph H. Demmler, and Watson & Freeman, all of 
Pittsburgh, for appellee. 


Utah. 


Forfeiture of charter of incorporated association by administrative 
officer under legislative authority. A brief word only. The validity 
of section 898X, c. 111, Laws of Utah 1925, is in question. The 
section provides that the secretary of state, after notice given and 
hearing had, may revoke the charter of any incorporated non-profit 
social, etc., organization, if he finds it was actually organized for 
profit, or is used for gambling, contrary to the law under which 
organized, or because of other violation of law. It was urged that 
this law confers judicial power on the secretary of state and so 
violates the state constitution which separates the powers of the 
government into three district departments, Legislative, Executive, 
and Judicial, and provides that the functions or powers of one de- 
partment shall not be exercised by either of the other two depart- 
ments. After full discussion the Supreme Court of Utah, reversing 
the court below, finds the act valid. Citizens Club v. Welling, Secre- 
tary of State, 27 P. (2d) 23. Geo. P. Parker, Atty. Gen., and M. 
Logan Rich, Deputy Atty. Gen., for appellant. O. L. Huntsman, of 
Salt Lake City, for respondent. 











Texas. 
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Foreign Corporations 


Pennsylvania. 


Process served on “Securities Commission” and notice of such 
process to corporation. In the instant case process was served on 
the Secretary of the Securities Commission at Harrisburg, on behalf 
of defendant, a Delaware corporation. The following will suffice for 
present purposes. “The appellant contends that this service is in- 
valid on the ground that the statute (while providing for such serv- 
ice in section 6-P.L. 273, Laws of 1927) does not also contain a 
provision expressly requiring the commission to forward notice of 
the service to the registered corporation; that the omission of such 
provision is denial of due process. The contention must be rejected 
for two reasons: (1) Appellant filed with the securities commission 
written assent that actions might be brought against it in certain 
circumstances, present in this case, and process be served on the 
securities commission as its agent; (2) the duty to send notice to 
the registered corporation is necessarily implied in the provisions of 
the statute.” Moreover where knowledge of the statutory require- 
ment exists as it must when the written assent has been given “it 
has been held in such circumstances that no requirement for for- 
warding notice is necessary.” However in the court’s (Supreme 
Court of Pennsylvania affirming the judgment below) view “the 
duty of the commission to send notice of process to the registered 
corporation is necessarily implied.” Mazzolein v. Transamerica Cor- 
poration et al., 169 A. 127. William J. Kyle, Jr., William H. Eckert, 
and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, for ap- 
pellant. M. Stancati, of Pittsburgh, for appellee. 





On “what constitutes doing business.” Action brought by an 
Indiana corporation, not licensed to do business in Texas, against 
a resident of Texas, on certain trade acceptances covering the sale 
of six pianos by the plaintiff to the defendant. Two of the instru- 
ments were sold as a result of correspondence, shipment being made 
direct from Indiana to Dallas; the other four, also sold as a result of 
correspondence, were already in Dallas having been shipped to an- 
other dealer in that city on tentative sale, which failed of consumma- 
tion, however. Defendant was given an order on the dealer to 
whom these four pianos were originally shipped and delivery was 
then made to defendant. It was urged that plaintiff, doing business 
in Texas but having no permit so to do, was without capacity to sue 
in the Texas courts. The Court of Civil Appeals of Texas (Dallas), 
affirms the judgment below for the plaintiff, finding, in view of the 
facts, that the acts of the Indiana corporation did not constitute 
“doing business” in Texas and so that registration was not a prere- 
quisite to the right to sue. As to the sale of the two pianos on direct 
shipment there 1s little or no question. The court holds that the sale 
involving the other four instruments was in effect the consummation 
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of an interstate transaction—and moreover, it was an isolated trans- 
action. “To hold that a single transaction, such as is involved here, 
constitutes soliciting or transacting business, requiring a foreign cor- 
poration to procure a permit, would, in our opinion, render the 
statute an impediment to the freedom of interstate commerce.” 
Phelps v. Jesse French & Sons Piano Co., 65 S. W. (2d) 374. Dallas 
C. Biggers and Carl C. Mays, both of Dallas, for appellant. Peyton 
A. Ellison and Hoyt A. Armstrong, both of Dallas, for appellee. 


TAXATION 
Louisiana. 

Constitutionality of 1932 Act imposing franchise taxes on domestic 
corporations upheld. Act No. 8, Louisiana Laws of 1932, imposes 
annual franchise taxes on domestic ordinary business corporations 
(and on foreign corporations doing business in the State). The pro- 
visions of the Act do not apply to eleemosynary, religious, or non- 
profit educational corporations, ett., or to banks, insurance companies, 
etc. In the case of domestic corporations not belonging to a class 
named as exempt the law applies to such as have “any power or 
privilege not possessed by individuals or partnerships.” In a sum- 
mary proceeding to enforce payment of franchise tax alleged to be 
due from a Louisiana corporation judgment below went against the 
corporation for an amount representing the tax with 20% statutory 
penalty, 10% attorney’s fees, $25 cost of audit, and court costs. On 
appeal the Louisiana Supreme Court sustains the law against all 
contentions raised against it by respondent as applied to it. One 
contention was that the corporation had no power or privilege not 
possessed by individuals or partnerships. The court answers: “It 
is a universally recognized rule that all business corporations have 
and exercise powers and privileges not possessed by individuals or 
partnerships.” It was urged that an unequal burden is imposed and 
that discriminatory classification is provided because of the classes 
of corporations made exempt from the provisions of the Act as 
above stated. To this it is said: “There can be no imposition of an 
unequal burden or discrimination where, as in this case, the law 
operates alike upon all corporations similarly situated, for it is a well 
settled rule that states may distinguish and classify them within a 
wide range of discretion.” E. A. Conway v. Lane Cotton Mills Com- 
pany, decided December 21, 1933, Commerce Clearing House Court 
Decisions Reporting Service, Requisition No. 104986. 


Imported gasoline, stored in state, is subject to dealers gasoline 
tax, when withdrawn by the importer for use in its trucks, etc., 
whether such are engaged in intrastate or interstate commerce. 
Mention is made of this case merely because the lower court, still 
relying on the decision of the Louisiana Supreme Court in State v. 
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Johnson (The Corporation Journal for April 1932, page 162) held 
that to extent any law attempted to tax gasoline used in interstate 
commerce (the gasoline having been imported from without the 
state, stored and then withdrawn as needed) such law is unconstitu- 
tional. The Louisiana Supreme Court, reversing, says that “where, 
as in this case, a Federal question is involved, the jurisprudence of 
the United States Supreme Court is controlling,” and then mentions 
several decisions, later than its own, by that Court, among others 
Eastern Air Transport, Inc. v. S. C. Tax Commission, 285 U. S. 143 
(The Corporation Journal for May, 1932, page 187), nullifying the 
holding of the State Supreme Court in the Johnson case, supra. 
Louisiana v. Tri-State Transit Company of Louisiana, decided January 
2, 1934, Commerce Clearing House Court Decisions Reporting Serv- 
ice, Requisition No. 105065, 

Mississippi. 

State taxation of cotton compress, and cotton warehouse licensed 
under United States Warehousing Act. Mississippi taxes questioned 
are cotton compress license tax, graduated according to the number 
of bales compressed per annum, and a warehouse license tax, gradu- 
ated according to storage capacity. Location is at Cleveland, a 
shipping point for baled cotten; about 75% of cotton arrives over 
single railroad serving Cleveland. Usual procedure; negotiable 
warehouse receipts on surrender of which and on orders of owners 
of cotton, the baled cotton is rail shipped, largely to points without 
the state. Compress charges paid by carrier which on cotton which 
it brings to compress gives through rate from point of origin to out 
destination. “By written agreement with the railroad company ap- 
pellant (compress-warehouse) is designated as the agent of the rail- 
road to receive the cotton from and deliver it to the railroad and to 
load and unload cotton upon and from its cars. The agreement also 
provides for the use of the warehouse by the railroad as a cotton 
depot.” Taxes assailed as burdening interstate commerce and, to 
extent of warehouse as being a tax on a Federal instrumentality 
(because of license under U. S. Warehousing Act). The United 
States Supreme Court, affirming the judgment below, sustains both 
taxes. Cotton comes to rest in warehouse and compress; “a non- 
discriminatory tax upon the business of storing and compressing the 
cotton, which is not itself the subject of a movement in interstate 
commerce, is not forbidden.” As to the agreement with the carrier 
—“It is not within the power of the parties, by the descriptive terms 

of their contract, to convert a local business into an interstate com- 
merce business protected by the commerce clause.” And,—the 
license under the U. S. Warehousing Act does not convert the com- 
pany or its business into an agency or instrumentality of the Federal 
government. Federal Compress & Warehouse Company et al. v. 
McLean, Sheriff and Tax Collector, et al., decided January 8, 1934, 54 
S. Ct. 267. Garner W. Green and Marcellus Green, both of Jackson, 
for appellants. W. W. Pierce, of Philadelphia, Miss., for appellees. 
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Missouri. 

Foreign corporation already qualified is not subject to additional 
tax based on measure of which authorized capital stock is a factor. 
A Missouri law, relating to foreign corporations (Laws of 1931, pages 
297-298) requires that a foreign corporation qualified in Missouri 
shall file with the Secretary of State certified copies of amendments 
to its charter (within 60 days after filing in its home State), and, 
on request of the Secretary of State, an affidavit showing the pro- 
portion of its authorized capital stock represented by its property 
located in and business transacted in Missouri, to the end that it 
may be evidenced whether or not this proportion has been increased 
since the qualification of the corporation or since its last payment of 
qualification taxes or fees. The Act further provides that in the 
event such increase of proportion is shown, for which increase no 
Missouri tax has been paid, an additional tax, such as is imposed on 
a domestic corporation when increasing its capital stock, shall be 
paid by the corporation, based on such increase. Heavy penalties 
for failure to comply with the various provisions of the Act are im- 
posed. An Illinois corporation was licensed to do business in 
Missouri many years ago, its qualification fee under the then law 
having been based on the proportion of its capital stock represented 
by its property situated in and its business transacted in Missouri. 
The corporation was requested to file such an affidavit as is referred 
to above. It did so. From the information supplied the Secretary 
of State determined that the proportion of the corporation’s then 
authorized capital stock represented in Missouri was greatly in ex- 
cess of the amount of capital stock represented in Missouri at the 
time of qualification and on the basis of which the initial qualification 
tax was paid, and demanded a large additional tax accordingly. The 
corporation declined to pay and instituted this suit for injunction. 
The State prevailed below. The Missouri Supreme Court reverses 
and directs that the injunction restraining the collection of the addi- 
tional tax and the imposition of any penalties for nonpayment be 
granted. It was urged by plaintiff that if the Act is to be given the 
interpretation put on it by the Secretary of State, it violates the 
commerce clause as well as the due process and equal protection 
clauses of the Federal Constitution. The Court says that “Counsel 
for the defendant with admirable and commendable frankness con- 
cede in their brief the correctness of the plaintiff’s position in this 
regard and cited, as authority, the leading cases that are cited by the 
plaintiff in support of that position.” Mention of many of these 
United States Supreme Court cases is made, with some discussion 
and quotation, and then—“from the decisions reviewed hereinabove 
it is evident that the tax in question in the case at bar is invalid as 
being in violation of each of the three constitutional provisions men- 
tioned above.” Montgomery Ward & Co. v. Becker et al., decided 
January 4, 1934, Commerce Clearing House Court Decisions Report- 
ing Service, Requisition No. 106216. 
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Oregon. 


A farm produce peddlers licensing act is upheld. The Oregon 
“Produce Dealers and Peddlers Act,” Chapter 382, Oregon Laws of 
1933, is upheld by the Supreme Court of Oregon, against contentions, 
among others, that it is unjustly discriminative in violation of article 
1, section 20, of the Oregon Constitution, and that it violates the 
14th Amendment to the Federal Constitution. In the course of the 
opinion it is said: “The courts have held, almost unanimously, that 
those who produce the food of the nation are in a class by themselves. 
No people could long endure without the tiller of the soil, ‘the man 
with the hoe’.” And then: “Briefly stated, the part of the act of 
which appellants complain, divides peddlers of farm produce into 
two classes, growers and nongrowers. Nongrowers must take out 
a license. Growers may or may not as they choose. Ifa grower does 
take out a license, he is charged a lower fee than the nongrowers. 
If he does not take out a license, then, while transporting farm 
produce, he is subject to law governing any other non-licensed trans- 
porter of farm produce on the public highways.” Cancilla et al. v. 
Gehlhar et al., 27 P. (2d) 170. Gus C. Moser and Richard Sleight, 
both of Portland, for appellants. Willis S. Moore, of Salem, Asst. 
Atty. Gen. (I. H. Van Winkle, Atty. Gen., on the brief), for 
respondents. 


South Dakota. 


1933 Gross receipts tax law upheld, within limitations. An original 
proceeding in the Supreme Court of South Dakota. The act in ques- 
tion (Chapter 184, South Dakota Laws of 1933), by its title imposing 
a tax on gross incomes, in effect lays a general occupation, business, 
or employment license tax based on the gross receipts therefrom. 
The statute “presents a comprehensive and in some respects novel 
scheme of taxation.” Being a privilege tax, says the court, the base 
thereof may not be extended to include receipts or items of income 
not embraced within or covered by the privilege of engaging in a 
business, occupation, trade, profession, or calling, and furthermore 
the incidence of the tax must not be such, in any case, that it places 
a burden on interstate commerce. Generally, the constitutionality 
of the act is upheld and the proceeding is dismissed. The principal 
object of this digest is to note the following. The act is declared 
to be an emergency measure and repeals itself as of June 30, 1935. 
After referring to decisions in other jurisdictions, notes on some of 
which have appeared in The Corporation Journal, it is said: “Mani- 
festly, where the constitutional criterion of the validity of a legisla- 
tive act is whether such act is reasonable or arbitrary a fact question 
is involved and the social and economic situation becomes material. 
If the cases above mentioned mean to go further than this, however, 
and intend their language to give rise to an inference that legislative 
action which the Constitution clearly and definitely forbids ma 
nevertheless be valid, if there is or seems temporarily to be a suf- 
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ficiently urgent social need for that type of legislation, then, and to 
that extent, they promulgate a doctrine with which we cannot agree, 
* * * a tax law cannot derive validity from the fact that there is 
urgent need for revenue, or from the fact that the Legislature states 
that the law is to continue in effect for two years only.” Botkin et al, 
v. Welsh, Director of Taxation, et al., 251 N. W. 189. M. Q. Sharpe, 
of Kennebec, and E. E. Wagner, of Pierre, for plaintiffs. R. F. 
Drewry and B. D. Mintener, Asst. Attys. Gen., for defendants. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Day and Zimmermann, Incorporated Great Lakes Dredge & Dock Co. 
Marine Midland Corporation Dominion Gas & Electric Corp, 
Sterrett & Company Century Circuit, Inc. 

The Cuban-American Sugar Co. Yosemite Holding Corporation 
Hat Corporation of America Paramount Pictures Corporation 
Whitehead Brothers Company United Corporation 

Realty Bond & Mortgage Company The Atwood Machine Company 
United Telephone & Electric Co. National Folding Box Company 
Eastern Shares Corporation Great Lakes Towing Company 

United States Realty and Improvement Company 
National Sugar Refining Company of New Jersey 
American Hammered Piston Ring Corporation 
B. F. Schlesinger & Sons, Incorporated 


Some Important Matters for 
March and April 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpo- 
rations of report and tax matters, requiring attention from time to time, furnish; 
ing information regarding forms, practices and rulings. 


ALapamA—Annual Franchise Tax Return due between January 1 and 
March 15.—Domestic and Foreign Corporations. 
Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 
Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30—Domestic and Foreign Corporations. 
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Arizona—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corpora- 
tions. 

Annual Statement of Mining Companies due between Janu- 
ary 1 and April 1—Domestic and Foreign Corporations engaged 
in mining of any kind. 

CaLIFORNIA—Franchise (Income) Tax Return and Payment of one- 
half of tax due on or before March 15.—Domestic and Foreign 
Corporations. 

Quarterly Retail Sales Tax Return and Payment due on or 
before April 15.—Domestic and Foreign Corporations. 

Cotorapo—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Annual License Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

ConneEctTIcut—Income Tax Return due on or before April 1.—Domestic 
and Foreign Corporations. 

DeLAWARE—Return of Information at the source due on or before 
March 15.—Domestic and Foreign Corporations making pay- 
ments of dividends, interest or other income to any citizen or 
resident of Delaware aggregating $1,000 or more during 1933. 

Annual Franchise Tax due after April 1 and before July 1.— 
Domestic Corporations. 

DomMINION oF CaNADA—Annual Income Tax Return due on or before 
April 30.—Domestic and Foreign Corporations, 

Annual Summary due between April 1 and June 1—Domestic 
Companies. 

Grorcia—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

IpAHO—Income Tax Return and Return of Information at the source 
due on or before March 15.—Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on or 
before April 15—Domestic and Foreign Corporations. 

Kansas—Annual Report and Franchise Tax due on or before March 
31.—Domestic and Foreign Corporations. 

Income Tax Return due on or before April 15—Domestic and 
Foreign Corporations. 

MaryLanp—Annual Report due on or before March 15.—Domestic and 
Foreign Corporations. 

Massacnusetts—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 

Minnesota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 

Mississipp1—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 
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Missouri—Income Tax Return due on or before March 15.—Domestic 
and Foreign Corporations. 
Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 
Return of Information at the source due on or before March 
15.—Domestic and Foreign Corporations. 
NesrasKa—Statement to Tax Commissioner due on or before April 1. 
—Foreign Corporations. 
Nevapa—Annual Statement of Business due not later than month of 
March.—Foreign Corporations. 
New HampsHirE—Annual Return due on or before April 1—Domestic 
and Foreign Corporations. 
Franchise Tax due on or before April 1—Domestic Corpo- 
rations. 
New Mexico—Return of Information at the source due on or before 
April 1.—Domestic and Foreign Corporations. 
Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 
New Yorx—Annual Franchise Tax of Real Estate and Holding Cor- 
rations due on or before April 1.—Domestic and Foreign Real 
state and Holding Corporations. 
Return of Information at the source due on or before April 
15.—Domestic and Foreign Corporations. 
Quarterly Retail Sales Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 
Norts Carotina—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 


Annual Report due on or before May 1.—Domestic Corpo- 
rations. 


Norto Daxota—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 


Oxn1o—Annual Franchise Tax Report due between January 1 and 
March 31.—Domestic and Foreign Corporations. 
Annual Statement of Proportion of Capital Stock due between 
January 1 and March 31.—Foreign Corporations. 


OxtaHoma—Income Tax Return due on or before March 15.—Domes- 
tic and Foreign Corporations. 


Orecon—Combined Excise (Income) Tax and Intangibles Income Tax 


Return due on or before March 31.—Domestic and Foreign Cor- 
porations. 


PENNSYLVANIA—Capital Stock and Corporate Loans Report due on or 
before March 15.—Domestic and Foreign Corporations. 
Bonus Report due on or before March 15.—Foreign Cor- 
porations. 















































The Corporation Journal 141 





Ruope Istanp—Semi-Annual Report to Chief Factory Inspector due 
in April and October.—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

South Carotina—Income Tax Return and Return of Information at 
the source due on or before March 15.—Domestic and Foreign 
Corporations. 

Soutn Daxota—Quarterly Gross Income Tax Return and Payment 
due on or before April 30.—Domestic and Foreign Corporations. 

TENNESSEE—Annual Return of Supplemental Information due on or 
before March 15.—Domestic and Foreign Corporations other 
than mercantile corporations. 

Annual Excise Tax Report due on or before May 1.—Domestic 
and Foreign Corporations. 

Texas—Annual Franchise Tax Report due between January 1 and 
March 15.—Domestic and Foreign Corporations. 

Annual Franchise Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Unitep States—Annual Return of Net Income due on or before March 
15.—Domestic Corporations and Foreign Corporations having an 
office or place of business in the United States. 

Utan—Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 

VERMONT— Extension of Certificate of Authority due on or before April 
1.—Foreign Corporations. 

List of Stockholders due on or before April 5—Domestic and 
Foreign Corporations. 

Income Tax Return due on or before April 15.—Domestic and 
Foreign Corporations. 

Vircinta—Income Tax Return and Return of Information at the 
source due on or before April 15.—Domestic and Foreign Cor- 
porations. 

West Vircinta—Annual License Tax Report due in April.—Foreign 
Corporations. 

Quarterly Gross Income Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 

Wisconstn—Income Tax Return and Return of Information at the 
source due on or before March 15.—Domestic and Foreign Cor- 
porations. 


Annual Report due between January 1 and April 1.—Domestic 
and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


The High Cost of Whistles for Corporations—Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual 
court cases, to have a very pointed application to some of the 
policies of some business corporations of our own day. A sixteen- 
page pamphlet for both laymen and lawyers. 

Securities Act of 1933—Complete text of this important new law which 
constitutes in effect a National Blue Sky Law. 
ial Report—The Case Against Corporate Representation by Busi- 
ness Employes. Specific experiences of different corporations with 
the handling by untrained corporate representatives of such mat- 
ters as service of process, notices of taxes due, filing of corpo- 
ration reports, etc. 

Amendments to Delaware Corporation Law, 1933. Presents the com- 
plete text of the 1933 amendments to Chapter 65 of the Revised 
Code, all new matters being shown in italics, and repealed matter 
in brackets, so a complete picture is conveyed of the changes 
effected, while explanatory comments show the purpose and result 
of each change. 

What Constitutes Doing Business. (Revised to March 1, 1933.) A 314- 
page book containing brief digests of decisions selected from those 
in the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them accessible also by 
either case name or topic. 

Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s statutory representation in 
the hands of business employes or others not trained in the matters 
involved. 

Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corpora- 
tions, the attractive provisions for non par value stock, and a brief 
summary of the statutory requirements, procedure and costs of 
incorporation, completely revised to reflect the changes made by 
the amendments of 1933. 

When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 

Questionnaire on Business Outside State of Organization. This is a 
form for attorney's use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 

Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 
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DOMINION OF CANADA 


INCOME WAR TAX ACT 
1934 Edition 


AUTHORITATIVE — COMPLETE 


Since 1931, when the original issue of this pamphlet ap- 
peared, times have changed. Conditions have changed. The 
law has changed. Our pamphlet gives you the whole story. 
From carefully edited annotations you gain the details about 
the amendments: what the law was, what it became, what it 
is, and how, in terms of taxation periods, past or present, it 
applies. Obviously, information of this sort is indispensable. 
Well indexed and provided with a table of contents, the pam- 
phlet combines a maximum of value in both content and 
organization. It is complete . . . covers 48 pages .. . and is 
handy to use. a 


SOME RECENT CHANGES 


Higher tax rates both for individuals and corporations in 

1933 and 1934 . . . Consolidated returns for corporations 

allowed the first time ... A special tax on interest and divi- 

dends paid by Canadians or Canadian corporations to non- 

residents ... Change in due date of information return from 
March 31 to February 28... etc. 


Price: $1 per copy 


Commerce Clearing House, Inc. 
205 West Monroe Street, 
Chicago, Illinois. 


O) We enclose our remittance of $. for 
copies of the 1934 edition of the Canadian inom Wer Tax Act. 


copies (20 or more). 
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Check Up On These Points 


Do any of the states in which 
your company is qualified as a 
foreign corporation require Re- 
turns of Information for state 
income tax purposes, in addi- 
tion to the regular annual re- 
ports? Do any of them require 
Occupation Licenses in addition 
to the regular foreign corpora- 
tion license? A corporate rep- 
resentative without facilities for 
keeping in touch with all such 
matters may cost his company 
many times the cost of trained 
corporate representation by The 
Corporation Trust Company. 


@ When The Corporation Trust 
Company acts as corporate 
representative for a corpora- 
tion qualified in any state, it 
works only through the at- 
torney and in accord with 
attorneys’ methods. It not 
qaty informs of reports to be 
filed and taxes or fees to be 
pid. but oom re the 

rporation ‘ax Tvice, 
State and Local, which it fur- 
nishes as part of its er 
representation service) e 
law provisions and official 
regulations for each. 
It not only promptly for- 
wards all legal process served 
en the company but closely 
serves any special instruc- 
tions, no matter how detailed 
or varied—sending, when the 
attorney so instructs, one 
type of process toone ad- 
ress, other types to other 
addresses, or sending certain 
types to one address and a 
notification of the same to 
another, telegraphing or tele- 
phoning the notice of certain 
t while using mail for 
others—all as each company’s 
attorney may elect for the 
best protection of his client’s 
interests. 
Serving thousands of 
rations in this one capacity 
makes the cost of this expert 
representation to each com- 
ny only a few cents per 
y- 
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